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IN THE 
UNITED STATES COURT CF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,588 


UNITED STATES OF AMERICA, 


Appellant 


APPEAL FROM THE JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is ‘an appeal from the judgment of the United States 
District Court for the District of Columbia against appellant 
Thomas D. Thompson. Appellant was found guilty upon both counts 
of an indictment by the Grand Jury charging robbery and assault with 
intent to commit rape, in violation of Title 22, D.C. Code §§ 2901 
and 501. 

Appellant's motion for a new trial and for a judgment of 


acquittal were denied on November 8, 1968 and appellant was sentenced 


on that date. On November 15, 1968 appellant filed a timely Notice of 


Appeal in Forma Pauperis. Jurisdiction of this appeal is conferred on 


this Court by Title 28, Section 1291, United States Code. 


REFERENCES TO RULINGS 


The order of the District Court presented for review is the 
denial of appellant's motion for a judgment of acquittal at the close 
of the prosecution's case. (Tr. 331). The District Court denied 
| 


the motion without stating any opinions or conclusions). (fr. 335) 


STATEMENT OF CASE 


Appellant was arrested on August 18, 1967 at 3:15 in the 
morning on the basis of the incident which occurred the night before, 
on August 17, 1967 at about 12:45 a.m. In July of 1968, almost a 
year after his arrest, appellant was tried by jury and found guilty 


on both counts of the indictment charging robbery and assault with 


intent to commit rape. A three (3) to fifteen (15) year sentence 


on each count was imposed, with the sentences to run concurrently» 
Appellant has been in custody ever since he was arrested, a period 
of almost two yeers now, and is presently serving his sentence at 


Lorton Reformatory. 


Improper Identification Procedure 


At the trial, before the jury was sworn in, the Court heard 


testimony on appellant's Wade motion to prohibit Mary Frances Johnson 


(the victim of the assault, hereinafter referred to as the complainant) 


from any in-court! identification of appellant because of the unlawful 
police procedure in which appellant was identified by the compleinant. 

In the course of the testimony on this motion, the complainant stated 
that, in fact, she never really got a look at appellant's face (Tr. 108), 
and that she could not even say whether he did or he did not have a 
mustache. (Tr. 108) 

The complainant, however, did identify appellant to the police, 
as a result of the following highly unusual and improper procedure: 

1) the complainant was shown a snapshot of appellant of the 
type that easily fits into a wallet (Tr. 62) and which the complainant 
thought came from the wallet that was found at the scene of the crime 
(tr 60), and asked "Does this look like the guy?” (Tr. 61) 

2) the complainant was shown other pictures of appellant 
and it was explained to her that these pictures were taken when 
appellant was younger. (Tr. 63) Apparently, the complainant was 
never shown a picture of anyone other than appellant. (fr. 88-89) 

3) the complainant was called in the middle of the next night 
to make an in-the-flesh identification of appellant. This took place 
in the following manner: 


Although the identification of appellant was ascertained at 


4, 


10 a.m., August 17, (fr. 40) the arrest of appellant was not attempted 

until 3 a.m. the following morning, August 18. Appellant was arrested 

at his home at 3:15 by Detective Greenwell and taken to a police station. 

Detective Greenwell called the complainant and told her that he had 

arrested appellant and wanted her to make an identificatior - About 

5 a.m., he picked her up and, since appellant was being taken by 

the police wagon to Headquarters, brought her to Headquarters for the 

identification. (Tr. 34-35) | 
The established procedure for taking a witness to identify 

a suspect in a line-up at Headquarters is to take the witness, by way 

of the front door entrance from the street, to one of the empty offices 

on the third floor, where the line-up would be held. (Tr. 44-46) 

Detective Greenwell, however, knowing that appellant was oh his way 

to Headquarters in the police wagon, tock the complainant to the 

basement, where he described what happened as follows: 


", . . I drove into the basement of Headquarters with 
the cruiser and as parking and getting out with the 
complainant the wagon drove up. 


And before I could stop them, they had opened 
the back of the wagon, the prisoner and two others 
in the wagon alighted from the wagon. She walked! up 
and said, "That is him.” (Tr. 35) 


In the cross-examination, it was brought out that the two 


other suspects in the wagon with appellant were smaller than appellant. 
(Tr. 42) 


The complainant's testimony, however, did not at all agree 
with what Officer Greenwell said had happened. The complainant 
testified that when she was brought down into the basement of the 
police headquarters, she got out of the car and had been standing 
in the basement with the police officer waiting for a few minutes 
until the wagon carrying the defendant arrived. (fr. 70) When it 
arrived, appellant and two other persons got out and came over to 
where she and the detective were standing, whereupon the detective 
specifically asked her to identify the man who attacked her. (Tr. 70) 

The Court granted appellant's motion to suppress all testimony 
by the complainant as to any identification of the appellant. (fr. 116) 


Prosecution's Case Before the Jury 


The prosecution's entire case censisted in only two witnesses, 
the complainant and a police officer, Blancho Drummond, and one 
exhibit, appellant's wallet. 

The complainant testified that she was forced into an alley 
at 8th and C Streets at about 12:45 a.m., August 17, 1967, where she 
was robbed and assaulted. She gave the following description of her 


assailant: "He wore a process and this guy had a rag tied around his 


head. (Tr. 154)) He was tall and he was of brown complexion. He was 


slim-like, nice build". (fr. 155) 


6. 
Complainant's Testimony Concerning the Wallet 


The complainant testified that she was able to get away from 
her assailant and that she ran from the alley to 10th or ith Street 
where she met two police officers, that she came back to the alley 
with them, and that she saw that “his wallet was on the ground and 
a comb, my purse, and a wiglet that I had". (fr. 158) | 

Appellant's cross-examination consisted of the following: 

Q- Mrs. Johnson, you have indicated that among the items 
left on the scene of the crime was a wallet. I have listened to your 
testimony carefully. You have referred at times to the wallet as his 


wallet. 
When you use the word "his" to whom are you referring, when 
you say his wallet? 


A. I am talking about the person, the guy -- 


Q. Do you know of your own personal knowledge that the wallet 


was his wallet? 
A. No. 
Q. So when you refer to the wallet you mean a wallet and you 
do not know the ownership of that wallet? | 
A. That is right. 
Q. Of your own knowledge? 


A. Right. 


Q. Do you:know how that wallet got on the ground there? 

You say it, but doi you know from your own personal knowledge how 
that wallet got on the ground? 

A. No, I don't know. 

Q. Do youiknow if it was on the ground before you got there? 
Was it there when you came into the alley? Could you tell us it was 
there or was not there when you wert into the alley? 

A. don't know. I don't think it was there. 

The prosecutor, on redirect examination, after some preliminary 
questions, asked the complainant the following question: "As you got 
down on the ground did you at that time notice any wallet? A man's 
wallet? She answered "No I didn’t". (fr. 173) 


Reconstruction of the Scene 
The complainant testified that after she freed herself from her 


assailant, she met some police officers and went back to the alley where 


the crimes occurred. (Tr. 158) When asked if she observed anything there, 


she indicated only the wallet, the comb, her pocketbook, and her wig. 
She did not mention her pants. (Tr. 158) ‘The prosecution then requested 
three photographs to be marked as Government's Exhibits 1, 2 and 3, 
(Tr. 158) and after questioning complainant concerning the relative 
position of her wig and her pocketbook, the prosecution continued with 
the following: 

Q. And at that time did an officer take a photograph of the 
articles? 


A. Yes. 


| 
Q. And was this before you had touched any of the articles? 


A. Yes. | 
Q. I show you what has been marked as Government's Exhibit 

No. 2 and ask you if that portrays accurately what you see that night? 

The position of the articles? 


A. Yes. 


Q. And I show you again Government's Exhibit No.| 1 and ask 
| 
you if that also accurately portrays the articles on this! evening? 
(fr. 161) 


A. It looks like everything's been moved here. 


THE COURT: It looks like what? (Tr. 161) 

The complainant went on to explain that she had picked up her 
pocketbook and had been ordered to put it back down and that picture 
No. 1 looked more like the way the scene was when she firet Saw it 
when she went back in the alley. (Tr. 162) Thereafter the complainant 
testified again and again that no one touched anything else except 
her pocketbook before the pictures were taken. (Tr. 162-169) 

However, the Court noticed that one of the articles shown in the picture 
was her pants, (Tr. 166) and, upon repeated questioning by the prose- 
cution, the complainant ultimately stated that she had also picked up 
her pants and put them in her pocketbook, and had taken them back 


out of her pocketbook and had also put them back on the ground. (fr. 170) 


Prosecution Discovered the Facts 
and Attempted to Build a Case During 
the Course of the Trial 
At the conclusion of the complainant's testimony, the Court 
asked the prosecution who the officer was who went back to the scene with 


the complainant. The prosecution answered that this particular 


officer was ill and’ on indefinite sick leave (Officer McCaffrey), and 


that it was believed that he was tne only officer, that is, he was by 
himself when he went back to the scene with the complainant. (Tr. 173) As 
developed later in the trial, this opinion was completely erroneous. 
Apparently, the prosecution had no idea of what actually happened in 

the investigation at the scene of the crime. Much of the Court's rulings 
and bench conferences were caused by this failure of the prosecution to 
uncover the fundamental parts of the case and the consequent attempt 


of the prosecution to build its case during the course of the trial. 


The Investigation at The 
Scene of the Crime 


The following facts, brought to light during the course of the 
trial, revealed what actually happened. After the complainant excaped 
from her assailant,| she ran out into the street and, at 10th and C 
Streets, or llth and C Streets, met some "unknown" police officers who 
went back to the alley with her, who found the wallet, and who prompted 
and participated in the reconstruction of the scene. (Tr. 158) 

These officers were the ones who were the first to arrive at the scene 


of the crime. 


Officer McCaffrey and Officer Blancho Drummond, his dssistant, 
were cruising in a police car when they were directed by a radio 
dispatch call to go to the scene of the crime. (Tr. 193) ‘They arrived 
at the scene two or three minutes after the complainant and the other 
officers had gotten there. (Tr. 190) Officer Drummond first saw the 
complainant at the mouth of the alley, (fr. 185) some 75 to 100 feet 
from the area where the wallet and other articles were found.) (Tr. 200). 
Officer Drummond walked up the alley with complainant. No ale was near 
the wallet or articles, or touched them after Officer Drummond started 
up the alley. (Tr. 201). However, when he got to the wallet and 
articles, the panties and the pocketbook were already back on the 
ground. (Tr. 252) 

The officers who first arrived at the scene and who participated 
in the reconstruction of the scene were unavailable to testify to 
whether they picked up the wallet to look at it, or even to anything 


at all concerning the scene as they found it. The reason was’ that 


no one knows who these officers were, end it was impossible to determine 


who they were. (Tr. 190) 


Cfficer Drummond 


The officer produced by the prosecution to testify concerning 
the wallet was Officer Blancho Drummond. Officer Drummond was not one 
of the officers who first arrived on the scene. (Tr. 190) He was 


only the assistant to Officer McCaffrey, who was the officer in charge 


of the preliminary investigation at the scene of the crime. (Officer 


McCaffrey was on Sick leave) He was not listed in any of the police 


reports or in appellant's discovery list of witnesses and he was not 


known to appellant until the day of trial. (fr. 207) The Court called 


& recess and gave| appellant an opportunity to interview the witness. 
Appellant objected to this procedure and to any testimony by Officer 
Drummond. The Court, feeling this procedure adequate to offset the 
possible prejudice to appeilant, cllowed Officer Drummond to testify. 
(fr. 268-269) 

Officer Drummond testified that he saw the wallet at the scene 
of the crime and that, when he examined 20 minutes later at Headquarters 
what appeared to be the same wallet, it contained identification cards of 
appellant. (tr. 271) Officer Drummond testified that he did not 
examine the wallet at the scene of the crime, that he did not even 
know whether the wallet contained any contents at the scene of the 
crime, and thet he did not know how the wallet got from the scene of 
the crime to Headquarters. (Tr. 273-275) 

Appellant objected vigorously to the admission of any testimony 
by Officer Drummond about the contents of the wallet on the basis that 
he was incompetent to testify since he did not know whether the 
contents of the wallet were the same contents or in the same condition 
as the contents that were in the wallet at the scene of the crime. 

After a lengthy discussion, the Court admitted the wallet and 
all of Officer Drummond's testimony. (Tr. 323-331) ‘The Court there- 
after denied appellant's motion for a judgment of acquittal at the close 


of the prosecution's case. (Tr. 335) 


STATUTES AND RULES JNVOLVED 


Rule 29 (a), Federal Rules of 

Criminal Procedure, 18 U. S. C. 

(a) Motion Before Submission to Jury. Motions for directed 

verdict are abolished and motions for judgment of acquittal shall be 
used in their place. The Court on motion of a defendant or of its 
own motion shall order the entry of judgment of acquittal of one or 


more offenses charged in the indictment or information after the 


evidence on either side is closed if the evidence is insufficient to 


sustain a conviction of such offense or offenses. If a defendent's 
motion for judgment of acquittal at the close of the evidence offered 
by the government is not granted, the defendant may offer evidence 


without having reserved the right. 


I 

THE EVIDENCE PRESENTED BY THE FROSECUTION, 

WAS SO INSUFFICIENT THAT THE COURT BELOW 

COMMITTED REVERSIBLE ERROR IN DENYING 

DEFENDANT'S MOTION FOR JUDGMENT OF ACQUIT- 

TAL ATi THE CLOSE OF THE PROSECUTION'S CASE 

A motion for acquittal at the close of the prosecution's 

case must be granted if a reasonable jury must have a reasonable 
doubt of defendant's guilt. That is, the motion for acquittal must 
be granted if there is insufficient evidence upon which a reasonable 


mind might fairly conclude guilt beyond a reasonable doubt. (Curley vs. 


U.S. App. D.C. 389, 160 F. 24 229 (1947), cert. denied 331 U.S. 837 


(1947)). 

The evidence submitted by the prosecution in this case was 
that the complainant was robbed and assaulted by a tall, slim person 
of brown complexion, with processed hair, and that e wallet containing 
identification cards of Thomas D. Thompson was found at the scene 
of the crimes. Also, at the time of trial, the jury could see that 
appellant was tall, slim, of brown complexion,but did not have 
processed hair. 

On the basis of this evidence, or lack of evidence, a reasonable 
jury must have the following reasonable doubt: That Thomas D. Thompson 
might not have been the one who committed the crimes. There are two 


substantial reasons for this doubt: 


4. 


| 
(1) The assailant might have been some other tall, slim 


person of brown complexion, and not Thomas D. Thompson; and | 
(2) Thomas D. Thompson's wallet could have been found at the 
scene of the crimes as it was in this case with Thomas D. Thompson 
having nothing whatever to do with the crimes. | 
Other than the wallet, the prosecution presented no evidence 
whatsoever to indicate that the assailant might not have been some 
other tall, slim person of brown complexion, and not Thomas d. Thompson. 
Other than the wallet, the prosecution presented no evidence whatsoever 
to dispel or reduce the substantial doubt that Thomas D. Thompson could 
have had nothing to do with the crimes even though his wallet was found 
at the scene. Other than the wallet, the prosecution presented no 
evidence whatsoever to implicate Thomas D. Thompson in the crimes in 
any way. 
In fact, absolutely no evidence or testimony at all concerning 
Thomas D. Thompson was ever presented to the jury. 
With absolutely nothing other than the bare fact that the 
wallet was found at the scene of the crimes, we submit that no jury 
could possibly conclude beyond a reasonable doubt that Thomas D. Thompson 
was the one who committed the crimes. 


ANY INNOCENT FERSON COULD BE CONVICTED 
OF A CRIME IF HE LOST HIS WALLET 


If Thomas D. Thompson could be convicted on this evidence, 
the liberty of every innocent person who might lose his wallet would 


be put into jeopardy. The conviction of Thomas D. Thompson on this 


15. 


evidence would be tantamount to holding that any innocent person who 


had lost his wallet which was later found at the scene of the crime 


could be convicted if he was unfortunate enough to possess the same 
general physical characteristics of the one who committed the crime. 
THE EVIDENCE PRESENTED BY THE 
PROSECUTION DID NOT ESTABLISH 
ANY CONNECTION BETWEEN THE 
WALLET AND THE CRIMES 

There is no direct evidence to connect the wallet found at 
the scene to the person who committed the crimes. The complainant 
specifically testified that she did not know how the wallet got on the 
ground. (Tr. 171) 

The indirect evidence, the mere fact that the wallet was found 
at the scene of the crimes, still leaves a substantial doubt as to 
whether or not the wallet was connected with the crime. The com- 
plainant could not say with any degree of certainty whether or not 
the wallet was in the alley before she came into the alley. She was 
specifically asked whether or not she could say that the wallet was 
there or was not there when she went into the alley. Her reply was 
"I don't know. I don't think it was there”. 

Upon redirect examination, the prosecution asked the complainant 
the question: "As you got down on the ground, did you or did you not 
at that time notice any wallet, man's wallet?" Her response was "No, 


I didn't." (fr. 173) 


16. 


We submit that no relevant conclusion can be drawn from this 
response. The complainant already testified that she did not notice 
the wallet at any time. She also testified that the Sos had 
his hands over her eyes when she was getting down on the ground. 
(tr. 157) So, if the wallet was there, she could not haje noticed 
it. Moreover, it does not seem likely that a woman paceine down on 
the ground, about to be raped, would notice anything except her attacker. 
Therefore, her answers to the above questions -- "No I didn't" and 
"I don't know" are credible; the speculation "I don't think it was 
there" is irrelevant. It certainly does not diminish in the slightest 
the weight to be given to the fact that she had no idea how the wallet 
got on the ground and she couldn't say for sure that the’ wallet was 
not in the alley before she got there. 

No Valid or Reliable Evidence Was Presented 


to the Jury on Which to Base a Conclusion 
About the Proximity of the Wallet to the 


Other Items in the Alley 

The only valid or reliable evidence presented to the jury was 
the fact that the wallet was found at the scene of the crime, that 
is, there was no valid or reliable evidence presented to the jury 
on which to base a conclusion about the proximity of the wallet to 
the other items found in the alley. The photographs of the scene of 
the crime, which were intended to show the proximity of the wallet 
to the other items, were not accepted into evidence because, when 


the photographs were taken, the scene had been reconstructed. 


17. 


Tae complainant never at any time testified about the proximity 
of the wallet to the other articles. All that was established by the 
testimony of the’ complainant was that a wallet was on the ground and 
that certain articles of hers were also on the ground. The complainant 
did not testify to where the wallet was in relation to the other 
articles. Nor did the testimony of Officer Drummond provide the 
jury with any valid or reliable evidence about the proximity of the 
wallet to the other items found in the alley. Before Officer Drummond 
arrived, the scene had been reconstructed. Any testimony by him as 
to the sCe%s, then,was exactly as unreliable and suspect as the 
photographs which he (and his partners) had taken. 

The prosecution did not produce the police officers who met 
complainant when she ran out to the street, who first arrived at the 
seene of the crime, and who participated in the reconstruction of 
the scene. The prosecution claimed that no one knows who these 
officers were and that it was impossible to determine who they were. 
However, that is no excuse and certainly cannot infuse validity or 
reliability into the testimony of a witness who did not view the 


scene until after it had been reconstructed. 


ASSAILANT HAD PROCESSED HAIR 


The complainant testified that her assailant had three very 
general, broad characteristics -- tall, slim, and of brown complexion. 


However, the complainant also said that her assailant had processed hair.” 


18. 


Processed hair is a concrete, very distinguishing characteristic. 
The jury could not possibly look at the defendant to see ‘that he 
was tall and of brown complexion without also seeing THAT HE DID NOT 
HAVE PROCESSED HAIR. We are not implying that the jury would infer 
that appellant was not the assailant but certainly a substantial 
question would be raised in the mind of the jury. | 
Indeed, Officer Greenwell, who arrested appellant/ the day 
after the crime, testified (on the preliminary motion concerning the 
police identification procedure) that when he arrested appellant, 
appellant had processed hair and that he looks a Lot different without 
processed hair. (Tr. 43) Yet this crucial, vital evidence WAS NOT 
PRESENTED TO THE JURY. ‘The jury was left in the dark about this 
very important element in the description of the assailant. We 


submit that on the basis of this single factor alone, a reasonable 


jury must have a reasonable doubt that Thomas D. Thompson was the 
| 


assailant. 
The Court itself pointed out the critical insufficiency of 
the prosecution's evidence in the discussion concerning defendant's 
motion for acquittal: | 
THE COURT: "And there is no testimony when he was arrested 
that he had a black scarf around his head. There was no 
testimony that he even had a process. No testimony that 
he was even arrested at the place thet is indicated in 


his identification. 


19. 


None whatsoever. No testimony before the jury that 

he was, in fact, arrested at his address, no testimony 

that at the time of his arrest he had a hair dress that 

would warrant wearing this rag business, no testimony 

whatsoever from anybody how he looked at the time of 

his arrest." (Tr. 33%) 

Why was this evidence, vital to the prosecution's case, not 
presented to the jury? The reison is clear. The Court was highly 
suspicious of Officer Greenwell's testimony on the “accidental” 
confrontation between appellant and the complainant. When, in 
requesting the police documents to determine the role of the various 
police officers! in the investigation of the crime (for the purpose 
of ruling on the competency of Officer Drummond to testify), the 
Court discovered the discrepancy in Officer Greenwell's testimony. 
The Court chastized the prosecutor for allowing it to happen and said 
that if the Court had known before what it knew then it "would have 


sent him to the Grand Jury". (Tr. 215). The Court followed with 


the comment that "Policemen are not exempted from perjury”. (Tr. 215) 


The prosecutor did not dare call Officer Greenwell back to 
testify before the jury and thus this vital evidence necessary to 
reduce a substantial doubt that Thomas D. Thompson was the assailant 
described by the complainant, was never established for the jury's 
consideration. We submit that also on the basis of this factor alone, 
a reasonable jury must have a reasonable doubt that Thomas D. Thompson 


was the assailant described by the complainant. 


TWO CASES WITH SIMILAR FACT SITUATIONS 


| 
Although no case with quite the same fact situation hes been 
found, the following two cases are cited in which it was held that 


there was insufficient evidence for a reasonable jury to [conclude 


guilt beyond a reasonable doubt. In Borum v. United State S 5 

127 U.S. App. D.C. 48, 380 F. 2a 595 (1967), the defendant was 
identified by his fingerprints found on one or two jars which were 
stored in the second floor closet of a private home to which he had 
no lawful access. This Court reversed the lower court and ordered 
a judgment of acquittal because there was no evidence which showed 
that the fingerprints could have been left only at the time of the 


crime. 


In Gray v. State, 241 A. 24 725. 4 Md. App. 155 (1968), the 


defendant was charged with being the driver of the getaway cer ina 
robbery. His conviction was reversed with the Court holding that 
the testimony that the driver was a "pretty big sized man” plus the 
fact that his fingerprints were found on the getaway car did not 
constitute sufficient evidence to sustain a conviction. 
We submit that the evidence presented by the pros¢cution was 
clearly insufficient to have the case go to a jury, and that the 
District Court committed reversible error in denying appellant's 
motion for a judgment of acquittal at the close of the prosecution's 


case. 


al. 


THIS COURT SHOULD DECIDE ON THE BASIS OF THE EVIDENCE AS IT 
STCOP AT THE CONCLUSION OF THE FROSECUTION'S CASE WHETHER IT 
WAS REVERSIBLE ERROR FCR THE DISTRICT COURT TO DENY APPELLANT'S 
MOTION FOR A, JUDGMENT OF ACQUITTAL AT THE CONCLUSION OF THE 
FROSECUTION'S CASE 


A. Reasons Cited By This Court For Refusing To Apply The 


Waiver Doctrine In The Cephus Case Also Apply To This Case 


In Cephus v. U.S., 117 U. S. App. D. C. 15, 32h F. 2a 893 


(1963), this Court overturned the archaic "waiver rule”. The following 
reasons given by this Court for deciding, on the basis of the evidence 
before the District Court at the conclusion of the prosecution's case, 
whether or not the motion for a judgment of acquittal should have been 
granted, that is, for refusing to apply the so-called waiver rule, 
apply equally as well in this case: 


(1) Grant of Motion in Federal Criminal Cases 
Mandatory, Not Discretionary 


Rule 29 (a) of the Federal Rules of Criminal Procedure 
indicates that the waiver doctrine is without validity in 
any criminal case. The waiver doctrine is based on the 
discretionary nature of the Court's ruling in civil cases, 
as Professor Wigmore pointed out: 


"Where an opponent, at the close of opponent's case 
in chief, has made a motion asking in effect for the 
direction of a verdict, * * * the opponent cannot 
claim @ ruling by the judge, as a matter of right 
* * * without then resting his own case. At that 
point, he is only invoking the Court's discretion; 
not until the entire evidence is closed may he 
demand a ruling as of right * * *." 


22. 


"But, said Wigmore, if the opponent proceeds with 
his evidence, thereby confirming the discretionary 
nature of the original ruling, he loses any oppor- 
tunity to protest the original error: 
"This is sometimes put upon the ground of waiver; 
but it is rather a necessary consequence of the 
discretionary nature and limited scope of the 
first ruling." (9 Wigmore Evidence § 2496 (3d ed. 
1940)). (Cited in Cephus v. U.S., at 897). 


"Rule 29 (a) of the Federal Rules of Criminal 
Frocedure makes it clear that the first ruling 

is not discretionary in criminal cases. A judg- 
ment of acquittal is mandatory if the Government's 
case is insufficient. The trial judge has no 
discretion to reserve his ruling in the expectation 
that the defendant will testify." 


(Cephus v. U. S., at 897). 


"The requirement is clear. The motion for judgment 
of acquittal may be made ‘after the evidence] on 
either side is closed'. Rule 29 (a). (Emphasis 
supplied.) But is is only as to the motion "made 
at the close of all the evidence’ that ‘the court 
may reserve decision’. Rule 29 (b). (Emphasis 
supplied.) Thus, the court has no authority to 
reserve decision as to the motion made at the close 
of the Government's case. Jackson v. United States, 
5 Cir. 250 F. 2d 897 (195%). This facet of Rule 
is in harmony with its basic command that when the 
Government has not made out its case, the defendant 
shall be acquitted without being required to put on 
his proof. And it is the inconsistency of the waiver 
doctrine with this command of the Rule that saps the 
authority it derives from long years of habitude. 


"The grant of the motion in proper cases is mandatory, 
and not a matter of discretion, for the Rule states 
in terms that the court 'shall order the entry of 
judgment of acquittal * * * If the evidence is in- 
sufficient to sustain a conviction". (Rule 29 (a). 
(Emphasis supplied). See Cooper v. United States, 
94 U.S. App. D. C. 343, 215 F. 2a 39 (1954). 
The introduction of evidence after the denial of 
the motion does not ‘waive’ the motion so as 
prevent appellate review of the sufficiency of the 
evidence. Hemphill v. United States, 312 U.S. 657, 
61 S. Ct. > Oo L. Bd. I9GT) (per curiam). 


23. 


If the denial of the motion was erroneous when 
made, it should be corrected on appeal. Few 
errors of law are as prejudicial xo the defendant. 
Subsequent testimony cannot ‘cure’ the error. 

See generally Comment, The Motion for Acquittal: 
A Neglected Safeguard, 70 Yale L. J. 1151 (1961). 

_ (Cited in concurring opinion of Judge Wright, 

®ephus v. U.S., at 898.) 


(2) The waiver rule, imported from civil into criminal 
trials, does not meet the demands of our accusa- 


torial system of criminal justice. 


“One of the greatest safeguards for the individual 
under our system of criminal justice is the 
requirement that the prosecution must establish 
& prima facie case by its own evidence before 

the defendant may be put to his defense." 

(Cephus v. U.S., at 895) 


"Ours is the accusatorial as opposed to the 
inquisitorial system. * * * Under our system 
society carries the burden of proving its charge 
against the accused not out of his own mouth. 

It must establish its case, not by interrogation 
of the accused even under judicial safeguards, 
but by evidence independently secured through 
skillful investigation." (Watts v. ae 

338 U. Ss. 49, 54, 69S. Ct. 3 

Ed. 1801 (1949) (Frankfurter, Je . ) (Citea 


Cephus v. U.S., at 895) 
Under the waiver rule, there is a great danger that, 


prosecutions may be pursued with inadequate evidence in the 
hope that defendants will supply missing evidence. The 
waiver rule seriously limits their fundamental right of 
the accused to have the prosecution prove a prima facie 
case before he is put to his defense. (Cephus v. U. S., 

at 896). 


ak. 


(3) Waiver Rule forces an unwilling gamble 
Under the waiver rule, the defendant is forced to gamble 


on a prediction that the jury or appellate court will find 
the evidence insufficient, but "defendant's willingness to 
ask for acquittal on the Government's evidence is not a 
willingness to gamble on a prediction that the sae or 
appellate court will find that evidence insufficient”. 
(Cephus v. U.S., at 896). The waiver rule, putting such 
emphasis on the role of defendant's counsel (in deciaing 
whether or not to gamble) severely prejudices those defendants 
who are not well represented. (Comment, The Motion for 
Acquittal, A Neglected Safeguard, 70 Yale L. J./1151 (1961)). 
(4) Waiver rule may be unconstitutional, in violation of 


the Fifth Amendment of the Constitution 


"A New Jersey court in 1916 rejected the waiver rule 
in criminal cases on the ground that: 


‘the application of the civil rule to criminal trials 

is open to the criticism that, by force of a ruling 
that was wrong when made, testimony that the defendant 
ought not to have been required to give at all may be 
laid hold of to sustain the wrongful ruling by which 
he was required to give it. This comes perilously 
near compelling the accused to convict himself * * *'." 
(State v. Bacheller, 89 N. J. L. 433, 436, 98 A. 829, 
Se AL ; J. Sup. Ct. 1916), (Cited in Cephus us v. U. U.S., 


Since the Cephus case, this Court has continued its 


abandement of the waiver rule in the cases of Franklin v. U.S., 


117 U.S. App. D. C. 331, 330 F 2a 205 (1964), Austin v. U.S. 
127 U.S. App. D. C. 180, 382 F 2d 129 (1967), and Belton v. 
U.S., 127 U.S. App. D. C. 201, 382 F 2a. 150 (1967). 
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The fact situation of the Franklin case was similar 
to that of the Cephus case (both defendants presented 
evidence to refute the testimony of a co-defendant) but, 
in the two 1967 cases, the Austin and Belton cases, there 
was no special reason obligating the defendants to put on 
a defense, e.g., to refute the testimony of a co-defendant. 
In the Austin case, this Court held: 


"In our view an accused who puts on a defense to a 
first degree murder case does not thereby ‘waive' 
his earlier motion for acquittal, or expose himself 
to a death penalty which the Government was not 
entitled to pursue in view of the fact that at the 
close of the prosecution's case the defendant was 
entitled to an acquittal of first degree murder 
because the evidence adduced by the prosecution was 
not sufficient to permit a reasonable man to find 
that the elements of first degree murder existed 
beyond a reasonable doubt." (Austin v. U.S. 382, 
F 2d, at 138) aa 


Waiver Rule "May Be Crumbling” 
Concerning the applicability of the waiver rule in 


general, we would cite the statement of Professor Charles 
Allen Wright in the 1969 edition of his treatise on Federal 
Practice and Procedure: 


"The waiver doctrine has come under heavy attack 
(citing this Court's decision in Cephus v. U.S.), 
and there are signs it may be crumbling. In 
several cases courts have been at pains to consider 
the sufficiency of the evidence at the time the 
motion was made after the government rested." 


(Wright, Federal Practice and Procedure, 1969 Ed. 
§ 463, P. 247). 


25. 
The cases cited by Professor Wright in which the courts 
have been at pains to consider the sufficiency of the evidence at 
the time the motion was made are from four different circuits of 
the U.S. Court of Appeals, namely, the 4th, Sth, 8th and 9th 
Circuits. (U.S. v. Godel, 361 F. 2a 21 ah (C.C.A. 4th 1966) 


certiorari denied 87 S. Ct. 87, 385 U.S. 838, 172 L. Ed. 2a 72; 
| 
Stephens v. U.S. 354 F. 2d 999 (C.C.A. 5th 1965};Moore v. U.S., 


375 F. 2d 877, 879 (C.C.A. 8th 1967); Weathers v. U.S. 322 F. 2a 
566, 568 (C.C.A. 9th 1963). 


I 
B. WAIVER RULE ESPECIALLY INAPPROPRIATE IN THIS 
CASE WHERE THE IRRESPONSIBLE CONDUCT OF THE) 
PROSECUTION AND THE POLICE OFFICERS WAS THE) 
CAUSE OF THE DEFECTIVE CASE 


It would be especially inappropriate for this Court to 
apply the waiver rule and thereby enable the prosecution to secure 
a conviction where it did not meet its burden of establishing a 
prima facie case, while participating and indulging the following 
improprieties: 

(1) Bringing the case to trial as ready, when the prosecution 
knew that Officer McCaffrey would not be available, and! calling a 
new witness (Officer Drummond), never before known to appellant 
until the day of trial and not mentioned in any of the police 
reports, nor shown in appellant's discovery list of witnesses. 

(2) Not knowing and not being able to determine who were 
the police officers who met the complainant when she ran from the 


alley out to the street, the officers who were the first police 


eT. 


officers to arrive at the scene of the crime, and who participated 
in or causei the reconstruction of the scene. 

(3) Failing to present the jury with any evidence concerning 
appellant's appearance when he was arrested the day after the crimes, 
particularly when the arresting officer participated in the trial and, 
in fact, at the hearing on appellant's pre-trial Wade motion, testified 
to the very facts that were needed to establish the prosecution's case 
before the jury. 

(4) Being aware and therefore implicitly approving the 
unconstitutional conduct of the police officers in (a) asking the 
complainant to identify a snapshot of appellant which she thought 
came from the wallet found at the scene of the crime; (b) showing the 
complainant only pictures of appellant; and, most of all, in (c) 
deliberately diverging from the routine and the proper identification 
procedure (in taking the complainant to the basement of police head- 
quarters to be sure she would pick out appellant when he was brought 
there in the paddy wagon, instead of taking her by the customary front 
door entrance from the street to the line-up room, where a fair, 


constitutional line-up would be held). 


(5) Allowing the arresting officer to attempt to cover up in 


Court the deliberately arranged meeting with appellant in order to 
get the complainant's improper identification of appellant accepted 


as evidence. 


28. 
Anything less than holding the prosecution stri¢tly to its 
fair constitutional burden of establishing a prima facie case, would 
be tantamount to encouraging or at least condoning the careless and 
negligent procedures of the prosecution and the improprieties of the 
police both in the identification procedures and in attempting to 
"put something over" on the Court in order to establish! identification 
evidence necessary to secure a conviction. | 
We urge this Court not to condone or encourage in any way the 
idea that a conviction mst be cbtained by any means possible 3 that 
a defective case should nevertheless be prosecuted. To) discourage such 
ideas and acts as occurred in this case, this Court shoe continue 
to adhere to the significant and sound legal principles! this Court 


has in the past used in denouncing the waiver rule. 


| 
Accordingly, for all the above reasons, we submit that the 


waiver rule should not be applied in this case to prohibit this Court 
from deciding, on the basis of the evidence as it stood at the con- 
clusion of the prosecution's case, whether or not it was error to 
| 


deny appellant's motion for a judgment of acquittal at the conclusion 


of the prosecution's case. 


29. 


III. THIS COURT SHOULD REMAND TO THE DISTRICT COURT WITH 
THE INSTRUCTION TO ENTER A JUDGMENT OF ACQUITIAL 


The relief which appellant requests of this Court for 
the error committed by the District Court is to remand to the District 
Court with the instruction to correct its error by entering a judgment 
of acquittal. A new trial is not desired or requested; nor would a 
new trial be an appropriate relief in this cese. 

Because of the error committed by the District Court, 
appellant was forced (1) to prejudice himself; and (2) to reveal 
damaging facts which could be used by the prosecution in a new trial 
or which, at least, would indicate to the prosecution what it could 
or should do to establish its prima facie case in a new trial. A 
new trial would perpetuate the error, not correct it. 

Also, the unconstitutional conduct of the police officers 
in the identification procedures and the attempted cover-up for 
this conduct in Court tend to make a new trial inappropriate. 

If appellant was by law entitled to a judgment of acquittal 
when he made his motion, he should not be put in any worse position 


because of the error of the District Court. 


30. 


CONCLUSION 


| 
| 
| 
| 
We accordingly solicit this Court to reverse appellant's 
conviction and remand this case to the District Court with the 


instruction to enter a judgment of acquittal. 


Respectfully submitted, 
| 
| 
| 
| 
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